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Reassessing Heightened Antitrust Pleading Standards 
 

Law360, New York (January 20, 2011) -- Judge Richard Posner said it best: “Pleading standards in federal 

litigation are in ferment after Twombly.” 

 

In Bell Atlantic Corp. v. Twombly, the Supreme Court held that the factual allegations of a complaint in 

complex cases must suggest that the plaintiff has a plausible — as opposed to merely conceivable — 

claim for relief. 

 

Initially, some lower courts seemed willing to give the decision its broadest possible interpretation, 

reasoning that a plaintiff had to plead sufficient facts to exclude possible legitimate justifications for the 

defendants’ conduct. 

 

But two recent appellate decisions will make it more difficult to argue that Twombly requires more than 

a sufficiently plausible allegation to overcome dismissal. In West Penn v. Allegheny Health Systems Inc. 

v. UPMC, Highmark Inc., the Third Circuit reversed a district court’s determination that the complexity of 

the plaintiff’s antitrust case required a heightened, plausibility-plus pleading standard. The West Penn 

court determined that “it is inappropriate to apply Twombly’s plausibility standard with extra bite in 

antitrust or other complex cases.” 

 

Similarly, in its recent In re Text Messaging Antitrust Litigation decision — the source of the previous 

Judge Posner quote — the Seventh Circuit refused to push Twombly’s plausibility standard from a “non-

negligible probability” threshold to a “preponderance of the evidence” requirement and found the 

complaint sufficiently pled a plausible antitrust conspiracy to fix prices. 

 

Read together, the courts’ opinions confirm that an antitrust complaint is sufficient under emerging 

federal pleading standards if: 

1. The plaintiff alleges direct evidence of an antitrust conspiracy. 
2. The plaintiff alleges parallel or other behavior by defendants that would probably not result 

from chance coincidence or independent responses to common stimuli. 
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These decisions make clear that, even under the Twombly pleading standard, plaintiffs need not plead 

the “smoking gun” evidence of an explicit agreement and may continue to rely on circumstantial 

evidence of conspiracy. 

 

West Penn 

 

West Penn involved allegations by the second-largest hospital system in Pittsburgh that the dominant 

hospital system and dominant health insurer in the relevant market engaged in a long-running 

conspiracy to exclude competition in the insurance and hospital-provider markets. 

 

The plaintiff, West Penn Allegheny Health Systems Inc. and defendant University of Pittsburgh Medical 

Center (UPMC) are the major competitors in the Pittsburgh market for primary hospital services and the 

only competitors in the market for certain specialized hospital services. Defendant Highmark Inc. 

(Highmark) is the market’s dominant health insurer. 

 

West Penn alleged that UPMC and Highmark violated Sections 1 and 2 of the Sherman Act by forming a 

conspiracy to insulate one another from competition and that each used their market power to 

effectuate their agreement and fulfill UPMC’s goal of driving West Penn out of business. The Third 

Circuit found West Penn’s factual allegations met Twombly’s requirements. 

 

The court held that West Penn’s complaint adequately pled the requisite conspiracy required of a 

Section 1 or 2 Sherman Act claim by including nonconclusory allegations of direct evidence of an 

agreement. West Penn alleged that Highmark refused to negotiate reimbursement rates or refinancing 

of a prior loan because Highmark feared retaliation by UPMC for violation of the UPMC/Highmark 

agreement. The complaint also alleged that UPMC eliminated its competing health insurance as a result 

of that agreement. West Penn pled specific acts substantiating theses claims. 

 

In addition, West Penn alleged that UPMC repeatedly “raided” key teams of West Penn medical 

providers, paying salaries well above market rates, and used its market power to pressure community 

hospitals into joint ventures. The court said these claims made plausible the possibility that UPMC had 

used its market share to compete with West Penn “on some basis other than the merits,” thus 

adequately stating a claim for monopolization. 

 

In re Text Messaging Litigation  

 

The plaintiffs in In re Text Messaging claimed price fixing of text messaging rates by the industry’s four 

leading providers. The price-fixing allegations came before the Seventh Circuit on the defendants’ 

interlocutory appeal after the district court denied their motion to dismiss the complaint. 

 

Writing for the panel, Judge Posner distinguished the facts in the case before the court from those in 

Twombly. In Twombly the Supreme Court held that allegations of parallel conduct by competitors was 

not enough, by itself, to state a plausible claim under the Sherman Act. 

 



As Judge Posner explained, Section 1 of the Sherman Act does not require sellers to compete; it just 

prohibits them from agreeing to not compete. But the In re Text Messaging complaint alleged a mixture 

of parallel, noncompetitive behavior as well as details of industry structure and practices that facilitated 

collusion and price fixing — particularly because the four named defendants control 90 percent of the 

text messaging market. These allegations are the type of “parallel plus” behavior recognized as plausible 

in Twombly. 

 

The court noted the allegation that the defendants belonged to a trade association that directly 

exchanged price information and served on an elite leadership council that urged “co-opetition” rather 

than competition by association members. Also, in the face of steeply falling prices, defendants changed 

their previously heterogeneous and complex pricing structure to a uniform one that raised prices by 

one-third. 

 

Though the complaint contained no allegation that direct evidence of price fixing existed, the court 

found that the allegations presented enough circumstantial evidence to raise an inference that an 

antitrust conspiracy may exist. But the court was clear that Twombly does not require it to decide 

whether the circumstantial evidence is sufficient to “compel” an inference of conspiracy at the pleading 

stage. Rather, the complaint must establish a “non-negligible probability” that the claim is valid. 

 

Conclusion 

 

The Supreme Court in Twombly intended to spare defendants the expense and burden of discovery in 

meritless complex cases. But some of the initial lower-court decisions interpreting Twombly did more, 

and seemed to prematurely close the courthouse door to plaintiffs. 

 

But antitrust defendants may now find it more difficult to rely on Twombly for an easy, early dismissal. 

While it's not enough for a plaintiff to allege that the defendants should have competed, the decisions in 

West Penn and In re Text Messaging demonstrate a plaintiff may be able to survive a Twombly motion if 

the complaint tells a story articulating why the conduct it alleges is circumstantial evidence of collusive 

behavior and not simply parallel conduct as a result of chance, coincidence or independent responses to 

common stimuli. 

 

--By Stacey Slaughter and Ryan Marth, Robins Kaplan Miller & Ciresi LLP 

 

Stacey Slaughter (spslaughter@rkmc.com) is a partner and Ryan Marth (rwmarth@rkmc.com) is an 

associate in the Minneapolis office of Robins Kaplan Miller & Ciresi. 

 

The opinions expressed are those of the authors and do not necessarily reflect the views of the firm, its 

clients, or Portfolio Media, publisher of Law360.  

 

 

All Content © 2003-2011, Portfolio Media, Inc. 


